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NO. 21,911

IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

LIHATI LUI UNGA,

Petitioner,

V.

IMMIGRATION AND NATURALIZATION
SERVICE,

Respondent.

RESPONDENT'S BRIEF

JURISDICTION

The petition to review final order of

deportation is clearly within the jurisdiction

of the Court under 8 USC 1105a (Section 106 of

the Act)

.

STATEMENT OF CASE

Petitioner is a native and citizen of

Tonga, 44 years of age. He entere'd the United States

at Honolulu, State of Havraii, March 26, I963, as a

student authorized to remain until March 25, 1964.
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On January 15^ 1964 he was granted the privilege

of voluntary departure on or before February l4,

1964, because he was not attending a Service-

approved school ajid v/as employed without permission.

He made application for status as a permanent

resident under Section 2^5 (8 USC 1255). This was

denied and he was given to May 22^ 19^5 within

which to depart. He did not depart. His deporta-

bility is conceded.

The Section 245 application was denied

in the exercise of discretion. Petitioner appealed

and the Board of Immigration Appeals remanded for

further consideration in the light of a new regula-

tion (8 CFR 212.8(b)(4)). On further hearing the

Special Inquiry Officer again denied the application

Petitioner again appealed, and the Board of Immigra-

tion Appeals dismissed the appeal on the ground that

the application did not warrant a favorable exercise

of discretion. A copy of the Board of Immigration

Appeals decision is attached as Attachment I.

QUESTION

Has there been an abuse of discretion?
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ARGUMENT

The only thing open for review is the

final order of deportation. The Board has exercised

its discretion. The failure to determine the

question of eligibility is not prejudicial to

petitioner.

Silva V. Carter (9 Cir.)
326 F.2d 315.
Cert. den. 377 US 917

Santos and Murillos v. INS (9 Cir.)
3'75 F.2d 252

Hintopoulos v. Shaughnessy
353 US 72

Jay V. Boyd
351 US 3^5

Garcia-Castillo v. INS (9 Cir.)
350 F.2d 1

CONCLUSION

The Board of Immigration Appeals having

denied the §245 application in the exercise of dis-

cretion^ review of the decision of the Board of

Immigration Appeals and the record fails to disclose
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any abuse.

It is respectfully submitted that the

petition should be dismissed.

orney
^ECIi:. F. POOLE
/ United States

/"CHARLES 'm^i^-^ COLLE-rr-;
"'Chief Assistant United States Attorney

By: //C-'^ ^

Attorneys for Respondent

DATED:
November 24, I967.
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CERTIFICATE

I certify that, in connection with the

preparation of this brief, I have examined Rules

18, 19 and 39 of the United States Court of Appeals

for the Ninth Circuit, and that, in my opinion,

the foregoing brief is in-,full com-pliance with

those rules. / / /''

pHARLES ELMER COLL^rrTV^ ^^
Chief Assistant United States Attorney

CERTIFICATE OF SERVICE BY MAIL

I hereby certify that a copy of the fore-

going Respondent's Brief was served upon petitioner

by depositing the sajne in the United States mail at

450 Golden Gate Avenue, San Francisco, California,

addressed to Attorneys for Petitioner,

MILTON T. SIMIvIONS, Esq.
DONALD L.^^IGAR, Esq.
517 Washing^ion Street /y /^

San Franci'sco, California 9h\YV

November 27, I967 /CHaRLSS ELMER COLLM"!'
-'^ ^

^Chief Assistant United States Attorney
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Board of Irini^^rciL-ion Appeals

I- lie: A-i:i5>50817 - San Fraucicco

In re: LIKATIi; LUI UKGA

in DL;POnTATION FHOCl.SDINGG

APP;i^AL

ON BI-lL^i.]? 07 Rr^SPOIlDENVs ))oaald L. Ung.^r, E^-qc

PhelciLi, SxDVi^oac &. Un^^^
1210 Hills To-ive:.'

Sav}. FrcnciGco, Crilif.* 94104
(Brief filed)

' OH D:::HALF or 1&:^ Si^HVICIv: Stephen Mc Suffin, J^cq.

Trial Attorney
(Brief filed)

Orders Section '241(a) (2) , Xei Act (8 USC 1/^51

(a)(2)) " NoniK;iiiifTrt:}nt> rcmoin-^d

lender

Lodged % None

APPLICATION: St.iituG ciS r« per/ncnent resident - Section
245 > Imaigrotion end Kcitionvi:lity Act;
otherwico, volvmtary departure

The ccne comes for'acrd on rrppeal frcrn the order of
the special inquiry officer dcted IJoveir/ber 22 ^ 1956

' denyin^"^ the respondent's cinplicc'^tion for status os a

pernvr^nent resident under Section 245 of the Xtraig3rctio

and nationality Act, grcnting voluntary departure in

ft mm A /^TTTif Tr»T\rm t





A-l.^.'SSCGl?

liciu of cleporizntiou \j±th thc^ fux^thcr order that if

tho rGsponcUniL: failed l:o depiirt: v;aca and ac; required,
he be dcport-.cd to Tor?^a on t:he charge contcrincd in the

Order to Shov; Cause.

The rer.porident io c: native csnd citizen of Tori^,''^.^ 44
yoarr; old,, nCirricd, male. Ills only entry into the
United Stcjtes occurred ct the port of HonoiulUs lloxKvit

en ilarcth 26 ^ 1963 as a stv-dent, :u:ithori?jcd to reninin

here until March 25, 1954o On Jr.ni^ary 15 5 1964, he
Uc^r. r,3;un.ted the privilege of voluntc:iry depcirtirre on
or before February 14. 1964 becaiiGO he vjcirj not c]ttcnd««

in3 a Service-approved richool c^nd \jci2 ejoployed uithout
peri'.iiGciono On /ipril 22, 1965, hie erpplicntion for
ctatus Oc; Ti pcrracnent resident under Section 245 of the
Immigration and I'^ation.^lity Act vjas denied nnd ho uac;

given until ViD.y 22, 1965 within which to depart frc:ri

the United Stntes voluntarily o The respondent did not
leeve aivSi is accordingly deportable on the chrrrge stc;ted

in the Order to Saovj CCiiizo^ Deportebility in conceded „

In his previous order of Iinrch 16, 1966, ti^.o spociol
inquiry officer held that en alien, sxTch ac tvio rer^pon-'

dent, coming to the United States to operotc his ovn
business

J
v^bich involved only the purchase of old

merchai'dise, such aQ clothing, houseLu.cd utensils or
Gevv-ing nrjchines, end shipping then to a foreign coirntry

for ;:esale, vyus not coding to perform sl:illed or unskilled
lebor v;ith5-n the i^ioaning of Section 212 (a) (14) of the
lL:raigration and Nationality Act and did not need e certi-
fier; tion frcn the Secretory of Labor. Kovjsver, the
specie^ 1 inquiry officer denied the i3pplic.ition for per-
manent residc:nt status under Section 245 of the Iromigrc^-"

tion and N?tic^ality Act in the c:^ercise of discretion
but grc-jnted uhe privilege of voluntary depr^rture. \Tac-a

the case V7as last before this Board on Septciuber 14,
1964, in view of the prcinulgation of nev; regulations,
vjhich included among aliens not required to obtain a

labor certification, those vdio V7ere to engage in a corn-
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A-I3550S17

mercial or »igr:lcult:u'';'al enucrpriae in xdiich l.b.e alien
hCiCi invested o>: uas octivaly iv.i the proccvjs of xnvecC:«

in^ f:ub3t:antiol amount o;.; ciipital, 8 CI-Vl 212.8(b) (4)^
the c^\'>o v/r.G rc^oanded for coiiniderotion in li^ht of
the nGx<; ro^ulrrtion, for cridditionol evidence to eGtcb^
lid), eligibility for e:i:CiTiption of the lnbo?j cortifice-
tion prescribed in Section 212(::)(14) of the A^*.t: cind

for further evidence to deter/.iine v;hethGr relief \iciz

justified gg c. iar:tter of diocretio'/io

At 'the reopvened herrringp it v7<2G developed thrrit the
respondent had ceazed performing labox-* (erriployinent «;;

c £r.3 station attendant) ^nd ho.3 been enf^jn^ed in buyrng
avxl e>:porting to Tongrj ur:ied clothixig and other ±to?\s

for sole there by his brother « Since 27cbruary 1966 he
has mde five shipnrentc at a total cost of $2^5335 con--

sis ting of fil 3974.0 the cost of the raerchandise shipped,
$575 for freight end $13 for U'iscellax'ieoiiS e:;.penses»

Gross proceeds from tho first tvro shipiaonts uere $2^228,
The respondent estimates a net profit frcia the five
shipraents of $15,6360 lie plcns to vaciK'^ larger nnd raore

frequent shipinents. end e:-r>eets to c\o so despite ccia'-

petition frora others v?ho hi^ve been bu^^ing old r;erc.hon«

disc for shipment to Tcng.^:^ end despite Tonga ^s liraited

population rf cbout 60jC00c The respondent hr<s $900
in his business account 3 and there is being held in
trust for hiw by his counsel $1^200 xyhich he borrovred
from a bank in San Francisco for the purpose of bring-
ing his xcife and seven alien minor children to the
United States if he is granted permanent resident status.
Applying the neu regulation^. 8 CFR 212 c 8 (b)(4), the
special inquiry officer found that- the respondent v?^?.3

not e:cempt frora the labor certification requix'eaient of
Sect5.on 212 (a) (14).

VJe do not fine, it ne-jessary to reach the question of
a labor certificcitionol/ The grant of ad-justraent of
status pursuant to Section 245 of the Ir-raigration e/nd

MM ^m «• •» ••• w «44 4%^ •« «<• «•» av wh fc« ««- **« ««• «» mm ^V W ^ mm ^* mM m^ mm »m ^m •u —m ^ * . % *w ^ «w V ^ ^m •» •«• mm ^^ m» mm Wtm mm mm ^m *> cm r« •• ft« <

1/ I-.'attcr of Leaver. Int^ Deco 1638.
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KationGliuy Act 5_c> by itr; very tciTn:;, diccrcuxonciy.-y.

0?hG Board han the authority tc rovicv; eli^^ibility iior

diccroticnc.ry x-clicf on cippoalcg./

CChe rccpoader.t hao r..o close fi-jivvliy tier; or depeudcnto
living in thc3 United Stciies . IliG v/lfe and seveu children
r.re citi:':eLis and resident.^ of Ton::^ru The reopondGnt
Giitored the United St.'-tcs as a QtvAont in March 15 63.

Hithin oix taoinths hie attend.'race at S'chool beoaaie very
cporcidic /.rr.d thereafter he cTttendGd school very little,

if at Gil. Oa Jcnu^xy 15, 19G4, he x-7c:c granted the

privil02;e of dcpcrting voluntarily bccrrase he vc:3 not
r,ttendin2; a Services-approved school and vm err^ploycd

v;ithout permission. J/roii) the evidence of the respon-
dent's meii^^er assets and sraall potential iacon-ic, it is

eiitreriely doubtful that he uould be able to support his

uife ai:iXl seven children in the United States froya the

profits he makes from his business enterprise. The

fact that he xany encounter greater difficulty in obtain-
ing an imraigrant visa abroad than in cltaining pexii^ancnt

resident status lender Section 245 v/hile in the United
States is not sufficient reason for exercising discre-
tion in his favor e Under the circiiinstances, and in the

absence of o".^t*>tanding equities 5.n respondent ^s favor,
the grant of trie discretionary relief of permanent re-
sident ^^tatus pursuant to Section 245 of the Inunigration
and Nationality Act is not justified

c

Counsel has 'j:r]iGed in this case^ as he has in other'
cases, the effect of the amendment to Section 245(c)
of the XcQird-gration aad Nationality Act by the Act of
November 2, 1966 (?« Lo 89-732, 80 Stnt, 1161). V7e

2/ X^^~ *^* '^--l'~^''^'±-'z2'^'L^3^L Na tirrg li ^^g tion S ervice^
36cr'Fo2d rOG6""(9th CirT i966)o / .
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A-13550817

hcTv'C clveady concluded that the c^iTiCndincriit to Section
245 (o) crGcnted aa cxcGption only for tLiose mentioned
in Scctioa 24'j(c)^ ncmely ^ natives of the Uantern
llcraicpherc oncl cidjccont ic lords v:'ho hcd filed i:p)>licci-

tions for adjustment of ctatu') baforc December 1^ 1965
It \:iVJ not inmant for othorc*?./ The ripnenl \7ill be diC'

micsed.

ORDER: It is ordered thet
sciViiQ is hereby dismissed*

.>-r
Ziie c^j'jeal be and the

'1
(1. '—

.

-;.-» i '•

ChairLfiCn

1/ fetter of Ilocft, Int, DeCol723 (April 14, 1967).
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